LABOR AND THE COURTS FRANcIs BowEs SAYRE
To secure social peace is one of the primary objects of law. There can be no enduring social peace without a generally prevailing belief that all alike may obtain the same measure of justice in the courts. Whether justified or not, a sustained sense of unfair treatment by the courts on the part of any vital, producing group in the community is a danger of first magnitude.
The signs are all about us that labor groups throughout the country are smarting with a sense of injustice at the hands of the courts. Their faith in law and their respect for the courts are growing less and less every year. The situation calls for constructive efforts to meet the growing danger, not only on the part of labor leaders, but on the part of all who believe in American law and American traditions.
It is the fashion to concentrate attack upon the "labor injunction." There can be no question but that in the issue of labor injunctions many courts have abused their powers. Not only have sweeping injunctions couched in all-inclusive terms been improvidently granted, only to be vacated by higher courts after they have served the complainants' purposes, but the injunction method itself as applied to labor controversies is open to serious question. For in the field of labor disputes where two groups, acting collectively, are pitted against each other in a sharp struggle for supremacy, the situation often reminds one of the German advance upon Paris in 1914. Time is of the essence. Delay is defeat. A strike organization falls to pieces through mere delay and inaction. In such a case the issue of a temporary injunction or restraining order commonly results, not, as in ordinary cases, in maintaining the status quo and thus preventing irreparable injury until a more thorough examination of the issues can be made, but in virtually awarding victory in advance by tying the hands of the defendants during the critical moments of the struggle. A legal machinery which casts upon a single judge the duty of awarding victory and deciding issues of tremendous social import, not as a result of a painstaking examination but upon the hazard of mere affidavits or upon a hurried preliminary hearing, is not a procedure altogether fitted to achieve social justice.
Quite naturally, therefore, in view of the widespread use and abuse of injunctions in labor disputes, most of the constructive efforts of the day to safeguard labor from legal injustice are E682J concentrated upon curbing the abuses of the labor injunction. That part of the Clayton Act which assumed most importance in the eyes of labor was Section 20 which pertains to the issue of injunctions. The proposed Shipstead Act is essentially an anti-injunction bill. ' The injunction is made the scapegoat for all of labor's wrongs; and laboring men have come to believe that once this evil is done away with, they may expect a new order and a new judicial day.
But it is a serious question whether the importance, great as it is, of the injunction in the field of labor law is not being unduly magnified to the neglect of other sources of legal injustice. May there not be positive danger in this over-exaggeration Because of the later disillusionment which must be the inevitable aftermath of such beliefs as are now being nourished in the effort to pass anti-injunction legislation? If labor groups, are taught to believe that salvation will come with the enactment of the Shipstead bill, 2 that freed from the danger of injunctions they may expect a new or different treatment at the hands of the courts and the end of harsh legal restraint the disillusionment will be bitter. Damage suits can bite even deeper than injunction suits; the Danbury Hatters case 3"and the Coronado cases 4 were suits in which no injunctions were asked or given. Never has labor been treated by the courts in a more oppressive way than in England during the eighteenth and nineteenth centuries, at a time when the use of the injunction remedy in labor disputes was unknown. Many of the American cases of the flrst half of the nineteenth century, when labor injunctions were still unthought of, tell the same tale. The injunction, after all, is only a particular form of remedy. If legal injustice exists, the abolition of the injunction will surely not end it, but only compel it to find expression in other channels.
1The proposed Slipstead bill, as drafted by the Sub-committee of the Senate Committee on Judiciary, -was designed to prevent abuses in the issue of injunctions, although two of its sections ( § § 3, 6) relate to changes in the substantive law.
For the text of the proposed bill, see FRNiKFURTEa AND GR-Nn , THE LABOR INJuxcNTio (1930) 279-288; Frankfurter and Greene, LaboV Injunction and Federal Legislatio (1929) 42 HAnv. L. Itnv. '766, '795-799. 2 In the last (1929) Annual Convention of the American Federation of Labor, the committee appointed to study the proposed Shipstead bill, in recommending its enactment with certain amendments, said: "It is with the further consideration and approval of the Executive Council we herewith submit for your approval a legislative proposal which it is firmly believed... will establish that equality of freedom in our industrial life and industrial relations as to accord to the wage darners of America full protection of and in their rights. 
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There seems to be a misconception, fairly widespread among those without legal -training, that the granting of injunctions depends entirely upon the personal discretion of the individual judge, 5 and that if the restraining of certain conduct by injunction, can be prohibited, such conduct will thereby become legalized and permitted. Hence the exaggerated importance of antiinjunction legislation. Such a notion every lawyer would at once disclaim; but few trade unionists are lawyers. To the lawyer it is elementary that no activity can be enjoined which is not illegal, either in and of itself or as part of a larger illegal whole 0; that to enjoin strikes or other union activities which are not of themselves illegal is as unlawful today as it would be under the Shipstead or any other anti-injunction legislation. To legalize the strike would be a far more effective and serviceable measure in the interest of labor than to forbid the use of a strike injunction. The cure, to be effective, must go to the root, and not simply to the legal remedy. . When the attempt is made to formulate a concrete program based upon these ideas the extreme complexity of the subject becomes apparent. Nevertheless, if labor is to have adequate legislative protection this problem must be faced. Out of the complexity will slowly emerge a growing realization that labor needs legislative protection against injustice in certain, well defined' fields of substantive law, as well as against abuses in the use of the injunction remedy. It is impossible within the limits of a brief paper to explore these fields with any kind of thoroughness. But a few brief suggestions relating to several distinct phases of the -problem will help to make the matter concrete.
CONSPIRACY
Because of its vague and elastic limits the crime of conspiracy 1 has often been seized upon by reactionary courts as a convenient means whereby to reach desired convictions of groups or combinations whose activities were felt to be oppressive but could not be brought within the precise limits of definite crimes. Since inere combination or concerted action is maniInstances of this are to be found on every hand. Compare the following quotation from the American Federation of Labor Weekly News Service, Aug. 17, 1929: "The labor injunction is a strike-breadng weapon. It is another name for one-man government that this country rejected when it repudiated the kingly theory."
6As to the few exceptional cases where injunctions may be obtained although there could be no suit for damages, see Chafee, Does Equity Follow the La u of Torts (1926)1 75 U. OF PA. L. Rnv. 1. These exceptional situations, if they' exist, bear little relation to the subject under discussion.
7 As to the, crime of conspiracy, see Sayre, Criminal Conspiracy (1922) 35 HARV. L. RBv. 393.
[Vol. so festly not in and of itself criminal, the crime of conspiracy, it would seem, must require proof that either the ends pursued or the means to be utilized are of themselves criminal. It is quite true that non-criminal activity may become criminal by force of mere numbers, as in the common law crimes of riot or unlawful assembly, which require at least three people. 8 Nevertheless, if the unlawful assembling of two people is not criminal, conspiring to assemble two people should not constitute a crime. If neither the objects sought nor the means to be used are themselves criminal, how can the mere conspiring to attain noncriminal results be criminal? But, unfortunately, courts have not always confined the crime within these logical limits; it is commonly said that a conspiring to attain any unlawful, even though not criminal, end, or to use any unlawful, even though not criminal, means, constitutes criminal conspiracy. Some courts have gone even further and hold that a conspiracy is criminal if its object be merely immoral or contra bonos inores. So loosely and vaguely has the crime been defined that the way has been opened for judges to convict defendants acting in combination who concededly have violated and contemplate violating no pre-established law but whose activity offends the innate prejudices of the individual judge. In the Philddelp7W Cordwains' case, 1 ' the court held it a criminal conspiracy for employees in combination to refuse to work except for higher wages. When employees later sought to invoke the same doctrine against their employers combining to depress wages, they were told that "a combination to resist oppression not merely supposed but real, would be perfectly innocent. for where the act to be done and the means of accomplishing it are lawful, and the object to be attained is meritorious, combination is not conspiracy"; and the court refused to convict the employers unless they could be proved "to have been actuated by an improper motive. "When it is said in the books that the means must be unlawful, it is not to be understood that those means must amount to indictable offences, in order to make the offence of conspiracy complete. It will be enough if they are corrupt, dishonest fraudulent, immoral, and in that sense illegal, and it is in the combination to" make use of such practices that the dangers of this offence consist." IbZ 403. 13 where the defendant employees were indicted for conspiracy because they had notified their employer that they would cease working for him unless he discharged certain nonunion employees, the court, although it could find cffininality neither in the ends pursued nor in the means utilized, nevertheless convicted the defendants, and declared: "It may safely be said, nevertheless, that a combination will be an indictable conspiracy .. where the confederacy, having no lawful aim, tends simply to the oppression of individuals." 4 It was chiefly this vague and ill defined doctrine of conspiracy to which English courts resorted in their oppressive and harassing treatment of labor groups during the eighteenth and nineteenth centuries. 5 As long as the doctrine of criminal conspiracy remains undefined, there will always be a danger of courts being invoked, especially during periods of reaction, to punish as criminal associations and groups which for the time being are unpopular or stir the prejudices of those in power. Although this danger may be dormant as long as other equally vague doctrines or laws are available, such as restraint of trade or the Sherman Act, it is nevertheless real, and should, be met by affirmative legislation.
The abuse of the doctrine by English courts in the field of labor law became so great during the nineteenth century that England passed the Conspiracy Act of 1875,10 providing that: ". . an agreement or combination by two or more persons to do or procure to be done any act in contemplation or furtherance of a trade dispute between employers and workmen shall not be indictable as a conspiracy if such an act committed by one person would not be punishable as a crime." 'I
The torb of civil conspiracy lends itself to very much the same kind of abuse. If once the courts hold that the tort includes concerted action tending "simply to the oppression of individuals," no group whose sphere of activity happens to lie in fields that this case was decided in the same state as the Philadelphia Cordwainers' case. 21 32 N. 3. L. 151 (1867). 14 The court concludes by saying: "In my opinion thia indictment sufllciently shows that the force of the confederates was brought to bear upon their employer for the purpose of oppression and mischief, and that this amounts to a conspiracy." Ibid. 156. where prejudice runs high will be free from the danger of damage or injunction suits whose outcome will be left very largely to the economic and social views of individual judges? 8 It was the abuse by English courts of the doctrine of civil conspiracy which led to the English legislation of 1906, providing that:
"An act done in pursuance of an agreement or combination by two or more persons shall, if done in contemplation or furtherance of a trade dispute, not be actionable unless the act if done without any such agreement or combination, would be actionable." 3.
In the absence of legislative safeguards, reactionary courts through the doctrine of criminal or civil conspiracy will always be provided with a means for curbing the otherwise" lawful activities of labor unions. 20 2 8 Writing of the use of the doctrine of civil conspiracy in English courts, Sidney and Beatrice Webb in their Histery of Track Uwiorism say:
"The Trade Unions in 1875-80, though ... warned by their friendly legal advisers, had not realised the importance of insisting that the elastic and indeterminable law of conspiracy should be put on a reasonable footing; and though they were, by 1891, fairly safe from its use to reinforce the criminal law, the lawyers found means, under the figment of 'conspiracy to injure,' to bring under the head of torts or actionable wrongs the most ordinary and non-criminal acts of Trade Union officers which would have been, if done by one person only, without conspiracy, no ground for legal proceedings. After-ages will be amazed at the flagrant unfairness with -which the conception of a 'conspiracy to injure, was applied at the close of the nineteenth century." Tbha 597-598. "The principle upon -which the cases, English and American, proceed, is, that every man has the right to employ his talents, industry, and capital as he pleases, free from the dictation of others; and if two or more persons combine to coerce his choice in this behalf, it is a criminal conspiracy.
The labor and sIdil of the workman, be it of high or low degree, the plant of the manufacturer, the equipment of the farmer, the investments of commerce, are all in equal sense property. If. men, by overt acts of violence, destroy either, they are guilty of crime. The anathemas of a secret organization of men combined for the purpose of controlling the industry of others by a species of intimidation that works upon the mind rather than the body, are quite as dangerous, and generally altogether more effective, than acts of actual violence. And while such conspiracies may give to the individual directly affected by them a private right of action -for damages, they at the same time lay a basis for an indictment on the
The common law doctrine of restraint of trade is even more shadowy and ill-defined than the doctrine of conspiracy. Countless activities which in fact restrain trade are entirely legal. Because the line between those restraints which are legal -and those which are illegal is so vague as ta be almost invisible, the doctrin of illegal restraint of trade, like that of conspiracy, can in the absence of legislative safeguards always be utilized to defeat the otherwise lawful activities of trade unions.
That such a possibility is not an idle one seems clear from the experience of England. After the repeal of the English Combination Acts in 1824 and 1825 every one supposed that the legality of trade unions, existing to secure higher wages or shorter'working hours, was established in England beyond question or dispute. For almost half a century this was the universal assumption. But in 1867 the decision of Hornby v. Clo1S 21 burst like a bombshell upon the trade union world. In that decision the Court of Queen's Bench, seizing upon the common law doctrine of restraint of trade, decided that an ordinary trade union, existing to secure higher wages and shorter working hours, was illegal as in restraint of trade. "I am very far from saying," declared Cockburn, C.J., in deciding, the case, "that the members of a trades' union constituted for such purposes would bring themselves within the criminal law; but the rules of such a society would certainly operate in restraint of trade, and would, therefore, in that sense, be unlawful." By' this decision, which was followed and approved by later cases, 22 the very existence of trade unions was declared illegal as in restraint of trade. "The hard-earned accumulations of the larger societies," wrote the Webbs, "by this time amounting to an aggregate of over a quarter of a million sterling, were at the mercy of their whole army of branch secretaries and treasurers, any one of w hom might embezzle the funds with impunity." 23 To save the existence of the unions a parliamentary enactment protecting them from the doctrine of restraint of trade became imperative. The result was the English Act of 1871, providing that:
... the purposes of any trade union shall not by reason geound that the state itself is directly concerned in the promotion of all legitimate industries and the development of all its resources, and owes the duty of protection to its citizens engaged iiX the exercise of their callings. The good order, peace, and general prosperity of the state aro directly involved in the question." Ibid. 289, 9 AtI. ab 568. In the United States we have no such legislation.P American state courts could conceivably at any time overrule former decisions and declare the existence of trade unions illegal as in restraint of trade. At least one court did so, and ordered the trade union dissolved. 2 l Fortunately, however, this case is not representative of the American law. T Although the English decision of Hanby v. Close has never been accepted as law in the United States, and in view of the far reaching effects of such a decision probably never will be, it is not beyond the bounds of possibility that the doctrine might be accepted in a modified form. Just as under the Sherman Law combinations in restraint of trade have been held illegal if they can be shown guilty of "unfair," although not of themselves illegal, practices, so some have argued that trade unions should be held illegal if they can be shown guilty of "unfair," alttiough admittedly not illegal, practices.
In a word, in American law the restraint of trade doctrine is rather a possible danger than a present source of injustice. But in one of its manifestations the doctrine is a source of acute present.concern to laboring groups. The Sherman Anti-Trust Act prohibits contracts, combinations and conspiracies in restraint of trade or commerce among the several states. Although the Clayton Act declares that "nothing contained in the antitrust laws shall be construed to forbid the existence and operation of labor ... organizations," 2 neither the Sherman Act nor the Clayton Act prevents the federal courts from declaring illegal as in restraint of trade the actities of labor unions; and this is being done by federal courts in increasing measure.
Although, as its name indicates, the Sherman Anti-Trust Act was originally! passed primarily to curb the evils of trusts and massed combinations of capital, it is being used today more and more as a weapon against combinations of laboring groups. The Cutters' Ass'n, 34 decided in 1926 and 1927 , the doctrine of the Duplex case was pushed still further; union regulations forbidding union members to work on materials produced by nonunion men were held illegal as in restraint of trade among the several states and therefore prohibited under the Sherman Act. Yet when the reverse situation presented itself in the case of Industrial Association of San Francisco v. United States," and union men sought to have certain building contractors and dealers in building materials enjoined from combining to limit sales of materials to employers pursuing an open shop policy, the injunction was refused upon the ground that this did not constitute illegal restraint of trade and commerce among the several states. Many acute thinkers have been unable to discover any substantial difference in principle between the. Brims case and the Bedford Cut Stone case on the one hand, and the San Francisco Industrial Association case on the other. The truth of the matter seems to be that under recent interpretations of the Sherman and Clayton Acts the limits of what constitutes restraint of trade and commerce among the several states are even more illusory than those of the common law doctrine; as a result, decisions under the Sherman Act especially in the field of labor law have come to depend very largely upon the underlying philosophies and social beliefs of individual judges. In a field where the issues are of profound importance as between nation-wide class-conscious groups, it is vital that the law be sufficiently definite to be capable of formulation by the courts and of comprehension by all parties concerned. It is high time that the anti-trust laws, designed to prevent the monopolization of trade, should be amended so as to prevent their being utilized as a weapon for attack upon the, principle of collective bargaining. Here again is a situation where the need of legislative safeguards in the field of substantive law is imperative.
INDUCING BREACH OF CONTRACT
The doctrine which is being utilized to-day in American courts perhaps more extensively than any other as. a weapon of attack upon labor groups is that of inducing a breach of contract 3 This doctrine did not originate until 185003 and it was not until almost the end of the nineteenth century that courts recognized inducing breach of contract as a general tort Today most jurisdictions hold that "maliciously" to induce another to break a binding contract constitutes a tort, and as such gives rise to a suit for damages or for an injunction. 8 But no courts have yet been able to agree on any definition of what is meant by "maliciously." It is clear that not everiy inducing of a breach of contract is actionable; for instance, the superintendent of a soldiers' home, who after discovering that a contract has been entered into between a saloon-keeper and an inmate to furnish the inmate with a monthly supply of liquor at a given price prevents the execution of the contract, surely does not subject himself to damages therebyD any more than the employer who by setting a higher wage scale in his factory because he believes sound business requires a living wage causes employees, in order to gain the higher wage, to break their contracts of employment with a rival employer. Courts agree that until "malice" is proved there is no tort; but since the conception of "malice" is as vague and undefined as it can be, here again is a legal doctrine which, like that of conspiracy or restraint of trade, allows courts unconsciously to reach decisions widely varying according to the personal bias or social viewpoint of the individual judge.
Many courts are defining "malice" as "lack of justification"; 41 but this is only a restatement of the difficulty in other words. What constitutes "justification"? The tort of inducing a breach of contract was created to afford legal protection to the interest of promised advantages as against people other than the promissee; and the fundamental difficulty in defining "malice" or "justification" in connection with this tort is the fact that the plaintiff's interest of promised advantages with peculiar frequency comes into direct conflict with interests of others which the law also undertakes to secure. When this conflict occurs one or the other of the opposing interests must give way; which one it will be must depend in the last analysis upon a nice balancing of the interests concerned. There is no other way. No rigid formula or precise definition can possibly spell out the solution; the actual decision must inescapably depend upon policy.
It was this problem which underlay the famous and much discussed Hitchman case, 41 decided by the Supreme Court in 1917. The plaintiff company owning and operating a coal mine on a non-union basis engaged employees only upon the understanding that "if any man wanted to become a member of [the United Mine Workers of America] he was at liberty to do so, but he could not be a member of it and remain in the employ of the Hitchman Company." One of the defendants, an agent of the United Mine Workers, was sent into the Panhandle District of West Virginia, where the plaintiff's mine was located, to unionize the Panhandle District mines, since these were running in direct competition with those of the unionized "Central Competitive Field," and underselling coal produced in the latter district. Upon the defendant's seeking to enroll the plaintiff's employees as members of the United Mine Workers, the plaintiff company sought and obtained an injunction restraining the The exact basis of the decision has never been explained. 2 If the decision rests .upon the tort of maliciously inducing a breach of contract, wherein lay the necessary '"malice"? Very clearly there was no personal malevolence or ill will on the part of the defendants towards the plaintiff. If the bitter competition of the non-union mines with the union mines could not be ended, the union mines must close down and the United Mine Workers lose their employment. In the effort to save their economic existence they sought as their only remedy in the competitive warfare the unionization of the plaintiff's mines. Freedom to act in trade competition constituted a very genuine interest on the part of the defendants, and one which in the absence of the use of illegal means courts generally undertake to protect; 43 in direct conflict with this was the plaintiff's interest in its promised advantages. The balancing of these interests clearly depended upon a large question of policy; yet M/r.
Justice Pitney, who wrote the majority opinion, so far as his language shows, apparently based the decision upon the simple fact that the defendants with knowledge induced the plaintiff's employees to break their individual contracts. To find the solution of legal and social problems as momentous and complex as that involved in the Hitdh7mm case by a mere rule of thumb that the defendant induced a breach of the plaintiff's contract is completely to lose sight of the fundamental issues involved.A Seizing upon the Hitchman decision, employers have found an effective way to prevent peaceful and otherwise lawful union activities by requiring present or prospective employees as the price of employment to sign individual contracts against joining any union. Thus entrenched, they are in a position to defyevery effort: on the part of the unions to unionize their plants, 42 It is impossible to tell from the language of the majority opinion what was the basis of the decision. In the mind of Mr. Chief Justice Taft it was apparently deception and misrepresentation. See American Steel 
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and by a system of strategic individual coidracts with their employees they are able in many cases to prevent unions entering into a competitive struggle with them over the price of labor.
That courts would refuse in fields other than labor law to allow competition to be effectually stifled by means of strategic contracts with third parties seems clear. As declared in the case of Citizens ' Light,. Heat & Power Co. v. Montgomery Light and Water Power Co, 4 1 "... the trader who has made a contract with another person has a right, which the law will protect, to have that other keep it. Other traders have the correlative right to solicit the custom to which the contract relates. Whatever damage results to the first trader by the mere solicitation is privileged, so far as the solicitor is, concerned, in the interest of proper freedom of competition. Were the law otherwise, the first person occupying the field of public service in many localities, by procuring long contracts to take water, light, and the like from him, might entrench himself in a monopoly there for years, because another thereafter could not solicit customers, thus bound, to change their patronage to him, and thereby enable a rival enterprise to enter the field."
It is the absence of any clear judicial formulation of what constitutes "malice" which leads different courts 'dealing with this tort to reach such varying results.
If labor is to safeguard its position it must secure protection against the abuse of a doctrine so ill-defined as that of inducing breach of contract. Some see the remedy, as in the proposed Shipstead bill, 47 in legislation making illegal all promises constituting or contained in contracts of employment between employer and employee whereby the employee agrees not to join a labor organization, or if he does join to withdraw from the employment relation. is made void, the inducing of its breach cannot be tortious, and no injunction or suit for damages can therefore be based upon it.
Others have proposed a more direct remedy. If the tort because of the inescapable vagueness of its limits is peculiarly liable to abuse in those fields where passion and prejudice run strongest, why not abolish the tort in those fields? Since the doctrine never existed prior to 1853 and was unknown in the field of labor disputes before the end of the last century, its abolition in labor cases could not work very serious harm; and as the abuse of. the doctrine is almost wholly confined to labor cases, there is much to be said in favor of, legislation providing for its complete abolition in the field of trade disputes.
PARTICULAR MEASURES UTILIZED IN LABOR DISPUTES

St'ikes to Unionize a, Skop
If social injustice is to be avoided, the legality of certain forms of collective bargaining frequently resorted to in the competitive struggle must be assured, irrespective of whether they are utilized by employers or employees. For instance, whether the concerted action takes the form of the strike or the lockout should make no difference as to its legality. Under present day law it is elementary that while some strikes are legal, others are illegal, and that the legality or illegality of the strike depends upon its purpose or object. 50 If, for instance, the object is to lend their power to enforce certain kinds of contracts. Such situations include contracts between:
(1) Lender and borrower of money. secure higher wages or shorter working hours, although formerly such strikes were -held illegal, 5 ' today in every state of the Union they are held entirely legal. On the other hand, in the majority of states: (although not in all , strikes to enforce secondaiy boycotts, or to compel employers to pay fines levied upon them by unions, or to exert political pressure, are generally held illegal. Courts are hopelessly divided as to whether a strike to unionize a shop or in pursuance thereo to compel the discharge of a non-union employee is legal or illegal. New York," Illinois, 5 3 California, "4 Minnesota," and a substantial group of other states -5 hold such a strike legal. But there are important states, such as Massachusetts," 7 Pennsylvania," 5 and New Jersey, 9 which hold the strike to unionize a shop illegal."' The holding of such a strike illegal seems manifestly unjust. Under the existig law it is clear that employers have the unquestioned right, acting singly or in association, to discharge employees because they belong to a union. If the employers have this right, why should the employees not possess an exactly similar right, acting singly or in association, to cease working for an employer because he runs a non-union shop? 0 1 In other stituted is or is not a legal justification for it, is a question of law to be decided by the court. To justify interference -with the rights of others the strikers must in good faith strike for a purpose which the court d6-cides to be a legal justification for such interference. To make a strike a legal strike it is necessary that the strikers should have acted in good faith in striking for al puirpose which the court holds to have been a legal purpose for a strike. . .. words, employees should be as free to strike as the employer is free, under the existing law, to discharge, in order to accomplish the unionization or the de-unionization of a shop, trade, or industry.
Since the right to demand exclusively union conditions lies at the very foundation of the principle of collective bargaining, the legality of the strike to unionize a shop must be of the largest concern to those seeking to uphold the principle of collective bargaining. In all those jurisdictions, therefore, where the strike to unionize a shop or to compel the discharge of a nonunion employee is held illegal, legislation should be sought legalizing the strike or the trade agreement for such a purpose. In such cases the mere prohibition of an injunction suit as in the proposed Shipstead Bill will not afford adequate protection; for if the strike is illegal the prohibition of the injunction remedy will only increase the likelihood of heavy damage suits in which the wages and property of individual strikers may be attached.9
In New York, Illinois and othen states, as well as in England, the courts without the aid of specific legislation have upheld the legality of the strike to unionize a shop; but in states like Massachusetts, where the courts have held such strikes illegal, legislation offers the only solution.0 3 was held that the right of the employer to discharge employees for any or no reason is so sacred that a. law. making criminal the discharge of an employee because of his being a union man is unconstitutional. If the right of the employer to discharge for any reason or no reason was held by the United States to be so sacred that no state could pass a law infringing this constitutional right, it would seem that for the same reason the right of the employee to cease his work should be as sacred, and that his action should not be held illegal if the reason for his ceasing work along with other employees is to secure the exclusive employment of union men in a shop, trade, or industry. Indeed,. this reasoning seems to be adopted by the United State § Supreme Court in Coppage v.-Kansas, supra. -Mr. Justice Pitney, delivering the opinion of the Court in that case, said: "Can it be doubted that a labor organization . . . has the inherent and constitutional right to deny membership to any man who vill not agree that during such membership he will not, accept or retain employment in company -with non-union men? Or that a union has the constitutional right to decline proffered employment unless the employer Will agree not, to employ any non-union men?" Ibi. Owing to such unfortunate decisions as Plant v. Woods, mtpra note 57, and subsequent decisions holding the strike to unionize a shop illegal, the law of Massachusetts as to the legality of strikes has been reduced to a state of chaos. Neither the Massachusetts courts nor any one else has been able to reconcile or adequately to explain such conflicting decisions as Plant v. Woods (strike to compel discharge of non-union painters held unlawful),; Pickett v. Walsh, 192 Mass. 572, 78 N. E. 153 (1906) (strike to compel discharge of pointers so as to secure vork for union bricklayers
The form which such legislation should take must depend upon the state of the substantive law in the particular jurisdiction concerned. A carefully framed bill was introduced into the Massachusetts legislature by the state branch of the American Federation of Labor in the winter of 1929, phrased as follows:
"Section 1. That the following purposes shall not be deemed to be against public policy nor shall they render unlawful otherwise lawful efforts directed toward their attainment:-(a) Securing the exclusive employment of persons belonging or not belonging to any organization, association or union in any shop, trade or industry.
(b) Insisting that negotiations between employers and employees for the making or maintaining of trade agreements, for the arrangement of terms and conditions of employment or for the settlement of disputes, shall be carried on and concluded with those representatives of persons in any shop, trade or industry,. designated in the manner that may be provided in their corporate organization or unincorporated association or by other means of collective action.
"Section 2. That no agreement between an employer or employers and employees or the representatives of any of them shall be deemed to be invalid or illegal because it provides for the exclusive employment in any shop, trade or industry, of persons belonging to any organization, association or union.
"Section 8. That no strike, lockout, or other concerted action of an otherwise lawful nature by employers or employees or the representatives of any of them for the purpose or purposes expressed in section one of this act or to secure or enforce an agreement falling within the terms of section two of this act shall) be deemed illegal because of it being for such purpose or purposes.
"Section 4. That for the purposes of this act the expression 'employees' shall not be restricted to mean workers in the employ of a particular employer or employers, but shall include all held lawful); Reynolds v. Davis, 198 Mass. 294 "Section 5. If any provision of this act or the application thereof to any person or circumstance is held invalid, the remainder of the act and application of such provisions as to other persons or circumstances shall not be affected thereby."
Boycotting
No part of the law is in. a more formless or chaotic condition than the law of boycotts. There is no agreement among legal students or among the courts themselves as to exactly whiat constitutes a boycott or as to what boycotts, if any, are illegal. 0 ' So far as formulated doctrines are concerned, each judge is left too largely to his own innate feelings to determine the legality or illegality of any given boycott. Where an association of master plumbers passed a regulation that no member should purchase plumbing material from any wholesaler guilty of selling to, non-members of the association, and a master plumber not a member of the association, facing ruin because of not being able to buy material, sought to enjoin the enforcement of the boycott, injunctive relief was denied on the ground that here Sir Charles Russel in his opening speech before the Parnell Commission said: "My lords, in this matter of boycotting, may I be forgiven for using the celebrated exclamation of Dr. Johnson, and say, 'Let us clear our minds of cant? Boycotting has existed from the earliest times that human society existed. It is only a question of degree. Up to a certain point, boycotting is not only not criminal, but I say is justifiable and is right" was no illegal boycott. 5 Other courts have similarly denied relief where secondary boycotts have been practiced as an incident in a competitive struggle waged by commercial associations." But if an association of trade unionists enforce a regulation that no member shall work for any one who patronizes a non-union employer, an overwhelming majority of courts brand such conduct as an illegal boycott, and by reason of its illegality freely' enjoin itY. Unfortunately, the courts have failed to point out any distinction between these two lines of cases; and the only substantial distinction apparent is that in the former, the defendants are merely commercial organizations, in the latter, labor organizations. Surely the law should be the same, irrespective of the character of the defendants.
Additional uncertainty arises from the distinction drawn between primary and secondary boycotts. A large majority of courts agree that the primary boycott is legal, and that the secondary boycott, if practiced by a labor group, is illegal. But among judges there is utter failure to agree on how to draw the line between the primary and the secondary boycott. If the law holding illegal a secondary boycott is to be justified, it must be upon the ground of protecting neutral third parties unconnected with the struggle from being coerced against their will to act so as to damage another. On the other hand, so long as no illegal end is pursued and no illegal means used, and so long as neutral third parties unconnected with the struggle are not coerced to take sides against their will, no law should prevent all having common interests or sympathies from acting in concert to promote their common cause. 68 Upon these 6 fundamentals should be drawn the line bet.een the "primary" and the "secondary" boycott; 6 and the "primary" boycott, i.e., the withholding of labor or of patronage from one against whom an economic struggle is being waged without the coercion of any third party, entirely unconnected with the struggle, should be defined by legislation and declared not per se illegal. Under such legislation all having common interests in the competitive struggle, whether or not they happen to be in the same shop, trade, or industry, should be permitted to act collectively, so long as no illegal means are used, against all having opposing common interests. 0 No taint of illegality by reason of the boycott should attach unless the person against whom collective pres-. sure is directly brought is shown to have no community of economic interest with the group against whom the economic struggle is Waged and also shown to be not in competition with the boycotting group. Legislation such as this would of course legalize many so-called sympathetic strikes. 7 
Picketing
Picketing is another problem of substantive law calling for legislative action and clarification. Upon the question of the legality of picketing courts are also hopelessly divided. The majority hold that picketing is entirely lawful, so long as it is peaceful and does not in fact involve intimidation. 7 2 A misenting in respect to other points) : "The law is that an individual may refrain from trading or dealing with any particular person, and that two or more individuals may agree among themselves that they will not trade or deal with a certain person, and may give notice to others that they have made such an agreement. ( to deal on equality with their employer . . . The strike became a lawful instrument in a lawful economic struggle or competition between employer and employees as to the share or division between them of the joint product of labor and capital. To render this combination at all effective, employees must make their combination extend beyond one shop. It is helpful to have as many as may be in the same trade in the same community united, because in the competition betwe.n employers they are bound to be affected by the standard of wages of their trade in the neighborhood. Therefore, they may use all lawful propaganda to enlarge their membership and especially among those whose labor at lower wages will injure their whole guild. It is impossible to hold such persuasion and propaganda without more, to be -ithout excuse and malicious." In England legislation -as passed in 1906 (Trade Disputes Act, supra note 49, § 2) providing that " . . . it shall be lfwful for one or more persons, acting on their own behalf or on behalf of a trade union or of an individual employer or firm in contemplation or furtherance of a trade dispute, to attend at or near a house or place where a person resides or works or carries on business or happens to be, if they so attend merely for the purpose of peacefully obtaining or communicating information or of peacefully persuading any person to work or abstain from working.' For for- employees similarly seek to circulate an "unfair list," containing the names of employers whom trade union members are urged not to patronize, there is a w,'ell pronounced tendency among some courts to hold this illegal and therefore enjoinable.7 0 If' the blacldist, the weapon of employers, is held legal, the "unfair list," the analogous weapon of employees, should similarlybe madd legal. It is difficult to see any substantial difference in principle between the two. What is sauce for the goose is sauce for the gander.
CONCLUSION
In the foregoing discussion it has not been meant to suggest. that justice should be reduced to a mere process of mechanics. and that judges should be stripped of all discretionary power. Decisions must and should depend to some extent upon the varying viewpoints of individual judges. But the play of judicial discretion should be confined within fixed limits. The decision. of a conspiracy or a boycott case should be controlled by fixed and ascertainable legal doctrines, and not left to the unguided, reactions of individual judges, no matter how able or high minded the individu.als may be. In no other field of law is this so vitally important as in the settlement of labor disputes. No. other cases involve questions-fraught with such strong precon-. ceptions and prejudices and yet, because of their social repercussions, of such intense practical and nation-wide importance.. Here if anywhere the law should be clear, well understood, definite. Yet in no other field of law today is there so much. uncertainty, so many ill-defined or undefined doctrines, such wide. latitude for the play of social prejudice or economic bias. The very statement of the problem shows the danger. Past experience has shown that the courts if left to themselves will not. cure the difficulty. Carefully framed legislation is necessary.
Labor should not be led to believe that the winning of the. Shipstead Anti-Injunction Bill will mean for it adequate protection in the courts. Such a belief spells only disillusionment and resulting social disorder. The problem goes very much. deeper than the mere injunction evil. What is necessary is an intensive study of the substantive law, as well as of abuses in procedure, by local groups in every state, and as a result of such studyi, and growing out of it, carefully drafted bills framed to. meet the situation and needs in each state. 80 Sup. Ct. 170, 172 (1915) .
8o This was the course followed by the Massachusetts State Branch of' the American Federation of Labor in the fall of 1928. A small groupwas appointed to study intensively the legal problems arising in Massa-. chusetts; and as a result of this study a constructive program was formu--must be sought in Congress as well as in state legislatures, and there, too, it should cover abuses in the substantive as well as in the procedural law, so far as the matter falls within federal jurisdttion.
Only thus can the problem be successfully met. And it is of importance for all to remember that it is more than a mere problem of law. It is a profound social problem as well; and it demands determined and constructive effort on the part of all who believe in the reign of law and who care for the maintenance of American traditions. lated, and with the help of expert legal advice a very carefully drawn bill was prepared.
